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Editorial 


The profession is indebted to Judge Willis B. Perkins for the thoughtful anal- 
ysis of the family or domestic relations court contained in the article in this num- 
ber entitled, “Family Courts,” which was taken from the Michigan Law Review. 
We are in agreement with the distinguished author in most of his conclusions, but 
in respect to one of them discover an inability to follow his argument, which appears 
to justify this comment. 

The author says: “If we are to establish family courts we must accustom our- 
selves to the inquisitorial methods of the civil law courts. For to limit a judge of 
such a court to the usual common law functions will result in useless efforts and 
vain legislation.” His conclusion is that it is first necessary to amend the constitu- 
tion to extend the power of our judges to pursue “inquisitorial” methods in order 
to obtain all the information bearing upon the case. 

We understand that in civil law courts there is a very different practice fol- 
lowed in criminal cases, and that we have given it the name of “inquisitorial” proce- 
dure to distinguish it from the impartial role to which common law judges are 
limited in such cases. We believe that the difference is well expressed by our doctrine 
of presumed innocence with the resulting requirement of a preponderance of evi- 
dence sufficient to satisfy a juror (or the judge) beyond a reasonable doubt. . In 
practice we kvow that the civil law judge combines the roles of prosecutor and judge 
and takes an active part in endeavoring to refute the statements of the respondent 
and convict him from his own utterances. 

The adoption of the civil law theory and practice, then, would involve a de- 
parture from our historic presumption of innocence and make the presiding judge 
in criminal cases in some measure responsible for securing convictions. 

We fail entirely to follow the author in this argument. We do not see that it 
is necessary to give to the judge of a family court “extraordinary powers.” We be- 
lieve that Judge Perkins has been misled by the informality of trial procedure in 
juvenile courts and in the Domestic Relations Court of Chicago, the first of the 
family courts. But this informality is the same informality that characterizes all 
criminal court hearings in cases in which no formal defense is made. 

The difference from the contested criminal trial lies wholly in the fact that 
there is a plea of guilty, which results in the absence of a jury and an increased 
responsibility on the part of the judge to get at all relevant facts and circumstances 
to enable him to select the most appropriate sentence. The judge ordinarily has a 
choice of fine, imprisonment, probation or dismissal. He questions the witnesses 
freely and may seek for advice and information from the prosecutor and other 
friends of the court, just as he frequently does in his chambers after a conviction by 
a jury and before passing sentence. i 

_ This is the informal procedure, not merely of the Domestic Relations Court of 
Chicago, but of every police and criminal court in the land when dealing with non- 
contested cases. 

We do not see that this informality should be termed “inquisitorial,” which 
word implies a power on the part of the judge to secure the conviction of a respond- 
ent who protests his innocence, in a court which knows nothing of the common law 
doctrine of “innocent until proved guilty.” 

Now it happens that pleas of not guilty are extremely rare in family court cases. 
When such pleas are entered there must be a formal jury trial. But so small a 
percentage of cases involve any question of guilt that the work of such a court is 
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practically confined to a consideration of the nature of the sentence to be imposed 
under the wide range afforded by our modern statutes. Naturally, informal proce- 
dure is the rule. It is all in open court. It is on the same footing as the majority 
of hearings in police courts throughout the country. 

The difference between the family court and the ordinary criminal court is 
that the former possesses (1) a sufficiently broad jurisdiction to permit of dealing 
with all the cases properly assignable to such a court. Most will be misdemeanors, 
but a few may be felonies, and there may be quasi-criminal actions such as bastardy. 
(2) A specialization of the judge upon this particular calendar. 

With these two factors, a segregation of causes affecting family integrity, and 
a specialization on the part of a judge (preferably one assigned to this branch) 
there appears to be no difficulty in dealing with this subject under our accustomed 
methods. 

We quite agree with Judge Perkins that it would be desirable to include divorce 
cases among those heard by the family court. At the present time the divorce court 
deals with only a part of the subject and usually at a time too late to be preventive 
or truly remedial. The Domestic Relations Court, on the other hand, is deprived 
of much of its potential usefulness by having no divorce jurisdiction. There should 
doubtless also be a merger of the juvenile court in the family court. 

The real difficulty, in our opinion, is in adjusting these needs to the ordinary 
state judicial system. We do not grant divorce jurisdiction ordinarily to judges 
whose work is limited to single counties and who try misdemeanors. We do not 
permit judges trying criminal causes to sit in juvenile court branches. But the 


problems of the family involve these three kinds of cases, which cut across the . 


arbitrary lines which we create between civil and criminal jurisdiction and between 
inferior and general jurisdiction. In counties populous enough to have two or more 
judges of general trial jurisdiction, unless special constitutional limitations exist, 
it would be possible to set up the ideal family court, presided over by a district 
judge, who might devote certain days in each week to this work. But in the less 
populous county our rigid and awkward system stands in the way of any practical 
adaptation of this sort. The trouble is that we have always adhered to the idea of 
employing an inferior and cheaper judicial officer for the less populous locality, one 
who has not been trusted to exercise jurisdiction deemed as important as divorce. 
The solution is to be found in creating a unified state court of these numerous 
fragmentary jurisdictions, with definite administrative powers on the part of a 


council of judges adequate to the co-ordination of kindred classes of causes and the 
assignment of qualified judges. 


Progress in Oklahoma 

The Oklahoma State Bar Association 
has tackled the problem of comprehensive 
reform in the administration of justice 
and has created a committee which has 
done considerable work in adaptation of 
the principle of a unified state court to 
the present system, which conforms to 
that typical of a majority of the states. 

The Association selected a committee 
member from each of the counties of the 
state, and this committee, at a mecting 
held early in the year at Oklahoma City, 


selected a sub-committee of fifteen to pre- 
pare a draft. The subcommittee made 
plans to submit its draft to the entire bar 
of the state, and then, after criticism, to 
submit an amended report to the entire 
committee, which will reassemble to re- 
ceive it. The draft takes the form of a 
judiciary article of the constitution. 

It is thought possible that there will 
be an extra session of the legislature next 
fall or next spring and an attempt will 
be made to have a bar endorsement of the 
judiciary article in readiness. 
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Detroit Wins New Court 


Will Combat Criminal Forces With Unified Criminal Court—Takes 
Lead in Working Out Practical Plan to Fight Lawlessness 


Will combat criminal forces with uni- 
fied criminal court—takes lead in work- 
ing out practical plan to fight lawlessness. 

Detroit is the first city in the country 
to attempt the creation of a unified crim- 
inal court and will probably be the first 
city to achieve this end. The Michigan 
legislature has passed an act to accom- 
plish this, but it will not take effect until 
approved by a majority of the electors of 
the city, and unless a special election is 
held for some other purpose the voters 
may not have an opportunity to express 
themselves on the subject ‘until the fall of 
1920. The proverbial ox-cart would seem 
like a scout plane compared with this 
leaden-footed procedure. 

It is in order first to explain what is 
meant by “a unified criminal court.” 
From time immemorial we have had such 
a rigidly set form of criminal court or- 
ganization that few persons have ever 
even speculated upon an easily attainable 
improvement. We have had local magis- 
trates of limited jurisdiction with com- 
plete sway in the field of misdemeanors 
and no power in respect to felonies ex- 
cept to issue warrants and conduct pre- 
liminary examinations. Our courts of 
general trial jurisdiction (or special crim- 
inal courts) monopolize the trial of felony 
cases, but practically never deal with these 
cases until they have been in a measure 
shaped by the inferior courts. So there 
has been a sharp differentiation of func- 
tion. Neither court has had full responsi- 
bility. Neither has had any influence 
over the conduct of the other. There has 
been little co-ordination. The temptation 
to pass the buck has been ever present. 

What is proposed now (if complete 
unification of trial judges is not at once 
attainable) is to create a single criminal 
court to take the place of the two existing 
relics of a bygone age. Then for the first 
time it will be possible to utilize the 
courts as an effective agency in combating 
crime. 


Detroit is a proud city and has much 
cause for its pride. It has not been satis- 
fied with mere material growth. It has 
evinced, along with its determination to 
lead the world in motor production, a 
will to grow into a thoroughly civilized 
community, as well as a very wealthy and 
very populous one. In the past few years 
its citizens remodeled their school board 
and municipal government along effi- 
ciency lines. The criminal situation came 
next, for with increasing size, Detroit 
was rapidly losing its grip on law en- 
forcement, which in years past had been 
on a fairly high plane. 

The Citizens’ League took the lead in 
all these matters. Its attorney, Mr. Pliny 
W. Marsh, personally directed the cam- 
paign for cleaning up the criminal courts 


,and was given loyal support by the lead- 


ing citizens, most of the bar, including 
the attorney general of the state, and prac- 
tically all of the newspapers. The fact 
is that Detroit is in such a condition of 
aspiration and ambition that it only has 
to be convinced of the correctness of a 
proposal to direct a vast and concerted 
energy toward betterment. 

This does not mean that the leaders of 
Detroit had any easy job in clearing up 
the criminal court situation. It was a 
stubborn fight because, in our highly com- 
plicated political system, a few office- 
holders are usually able to make their 
stand in some narrow pass, where, in the 
words of that good Roman soldier, Ho- 
ratius, a handful may hold an army at 
bay. 

The Present Complex 


Detroit has had a police court of three 
judges exercising the lesser criminal jur- 
isdiction. There has been no co-ordination 
even between these three. When one of 
them did most unseemly acts, the others 
were wholly unable to protect the reputa- 
tion of their court by interfering. 

The other criminal court is the Re- 
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corders’ Court, of two judges, with gen- 
eral criminal jurisdiction and exclusive 
jurisdiction in the petty field of city ordi- 
nance violations. 

These two courts, between them, have 
muddled matters so that Detroit has been 
rapidly gaining a reputation as one of the 
crime centers of the continent. 

The new act wipes out the Police Court, 
transfers its jurisdiction to the Recorders’ 
Court, and provides for an increase to 
seven judges. The governor will appoint 
five new members, and it is understood 
that he will appoint the three sitting 
Police Court judges, which obviates the 
practical difficulty involved in legislating 
them out of office. 

Two of these judges were elected in 
April, 1919, and the popularity among 
the voters of the new court idea was 
proved by the success of candidates who 
were openly friends of the bill, whereas 
their opponents made their campaigns in 
opposition thereto. Judge William M. 
Heston was re-elected by a very large ma- 
jority. Thomas M. Cotter received the 
next highest vote, defeating a “sitting 
judge,” who did all he could to oppose 
reform. 

The Recorders’ Court, as reconstituted 
by the new act, will have complete crim- 
inal trial jurisdiction. Its seven judges 
will select a presiding justice, who will 
assign them to specialized branches and 
direct the business of the court generally. 
Examinations in felony cases will be re- 
tained, and trial will be by another judge 
than the one officiating in the examina- 
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tion. But being judges of a single court, 
with undivided responsivility to enforce 
the law, there will be no gap between the 
processes of examination and trial, as is 
common elsewhere, giving the real crim- 
inals of the community a superb handicap 
allowance. 

It has been provided that a person con- 
victed of a misdemeanor or by a judge 
sitting without a jury will have a period 
of fifteen days in which he can demand 
a retrial with a jury of twelve. This 
affords expedition in the ordinary run of 
small cases without taking from the ac- 
cused any right existing under the old 
system to a retrial upon appeal. 

The new court is to have the assistance 
of a psychopathic laboratory and will or- 
ganize its own stenographic force. Numer- ’ 
ous detailed improvements are planned. 
It will start under the best of auspices 
and will have a grand opportunity to 
make a great record. The only regret at 
the present time is that the inestimable 
benefits to be derived from the change 
must be held in abeyance for over a year 
and a half because it would cost something 
to hold a referendum election now when 
the people are ready to vote and in great 
need of the change. 

With the new court Detroit will be the 
only city in the country (unless some city 
acts more speedily) possessing adequate 
judicial machinery to cope with crime. 
What may be presumed to follow is the 
subject of discussion in the article which 
follows, entitled “The Need for a Crim- 
inal Court.” 


The Need for a 


The thing that shames us most as 
Americans is our failure to cope with 
crime in our cities. We have tried a 
number of expedients in recent years, but 
it is very doubtful if the situation is at 
all improved over twenty or forty years 
' ago. We are bound to develop some better 


*From the Yale Law Journal, Vol. XXVIII, No. 6, 
April, 1919. 


Criminal Court’ 


method or we shall be, in spite of much 
intelligent legislation and an unequaled 
public interest, at least a century behind 
nations with which we should prefer to 
be compared favorably. 

There are many reasons for our failure 
in criminal law enforcement because there 
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are many agencies involved. The princi- 
pal agencies are the courts, the prose- 
cutor’s office, and the police. In a larger 
circle we may include the supreme court, 
the governor, the legislature, the jailers 
and managers of correctional institutions, 
and finally volunteer workers and social 
organizations. If one of these agencies 
fails the work of all the others is in a 
degree frustrated. 


We can practically eliminate from com- 
plaint some of these factors. Governors 
usually exercise the pardoning power in 
a sensible manner. Legislatures are com- 
monly receptive to new ideas in penology. 
The police can be absolved from the 
greater blame because the worst evil is not 
failure to apprehend the criminal. The 
prosecutor is usually vigilant and fairly 
competent. At any rate this office is 
under the daily observation of the courts 
and in large measure subject to their con- 
trol. It is no secret that promptness and 
certainty of conviction constitute the most 
effective deterrent to crime. But our 
courts yield neither promptness nor cer- 
tainty. 

It must be admitted at the outset that 
our criminal procedure, at points beyond 
the control of courts and legislatures, is 
often a handicap. But only a few cases 
ever reach formal trial with a jury. More 
than nine-tenths present administrative 
rather than legal problems. They are 
capable of influence through a policy of 
administration. But the courts are rarely 
capable of formulating a policy, or of 
adhering to one, or of co-operating with 
the prosecutor and the police. 

There is probably not a city in the 
United States which has a court with 
complete jurisdiction in criminal cases. 
The division appears to be universal be- 
tween courts that try the lesser criminal 
cases and those that try cases which, in 
popular estimation at least, are more 
serious. This division of judicial power 
represents no present practical need what- 
ever ; it is merely a persistence of political 
machinery past the time when it can 
serve the use which called it into being. 


The common law division of crimes into 
misdemeanors and felonies met adminis- 
trative needs in the Colonies and in the 
State for a long time. While more numer- 
ous, the misdemeanors were more easily 
dealt with and imposed little strain on 
localized judicial machinery. They called 
for prompt treatment, and so local magis- 
trates were provided in every cross-roads 
village. Felonies were comparatively rare 
in any community. They carried penalties 
so consequential as to justify the most for- 
mal method of trial in a court presided 
over by a competent judge. In most locali- 
ties such a court could not be convened 
oftener than two or four times a year. The 
delay usually benefited the accused. The 
dulling of witnesses’ memories, the influ- 
encing of witnesses, the buying them off or 
spiriting them away, were all facilitated. 
This system is probably still needed in 
sparsely settled parts of the country, and 
there it is capable of yielding fairly good 
results. But in ourvcities it is the great- 
est single cause for the nerveless, halting, 
irresponsible, slow, uncertain and gener- 
ally inefficient administration of criminal 
justice. 

The most significant fact is that we 
have in our cities two courts—two sepa- 
rate pieces of judicial machinery—to per- 
form what is essentially a single function. 
No amount of effort has ever availed to 
make the courts which deal with the more 
numerous class of cases amenable to a 
standard of efficiency. We have made no 
progress in divorcing the police judge 
from politics of the most vicious sort, 
except perhaps for short periods in a few 
localities. In this field, which is probably 
the most significant in the entire war 
against crime, we put our weakest agents 
to the front. 

The courts that try felony cases exercise 
only limited power and responsibility. 
The cases which they entertain are usually 
shaped in their earlier processes by the 
examining magistrate. No amount of 
endeavor can avail to induce these two 
courts to co-ordinate their efforts. They 
are forbidden by their very nature to co- 
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operate and could not do so successfully 

however hard they might try. The efforts 

of excellent judges are largely defeated 

by the failings of one or more irresponsible 

ones, for the theory of judicial independ- 

ence exists in courts of the most limited 

jurisdiction and in the face of the most’ 
obvious dependence upon adverse influ- 

ences. 

Two Principal Evils 

Two principal evils are common under 
this system: 

1. The regular grist of police court 
cases is handled in a machine-like man- 
ner. There is no thought and no oppor- 
tunity for employing the court effectively 
in preventing the commission of petty 
offenses. 

2. The felony cases are commonly per- 
mitted to drag along so as to prejudice 
the prosecution and give every possible 
advantage to the accused. Many of these 
cases are botched before they reach the 
criminal court through the clumsy and 
irresponsible methods of the police judge 
sitting as examining magistrate. 

Certain evils are certain to persist as 
long as we have two courts,in a field 
where only one is needed. As long as we 
create inferior courts, that is the kind of 
courts we will have. We cannot expect 
force, dignity and responsibility in a 
court with only a small slice of jurisdic- 
tion. Men of force and character will not 
accept such positions. This implies short 
terms, so that all factors combine to make 
the police judge a politician. No other 
officer can be so useful, in devious ways, 
to the party, as the police judge. The 
power to issue warrants or to grant im- 
munity is a mighty power to reward the 
friends of a party and punish its enemies. 
The police judge is not only protected by 
the theory of judicial independence, but 
he can rely on political protection, and 
in the greater part of his work he is not 
aided or checked by the responsible ele- 
ment in the legal profession. He is con- 
stantly exposed to every corrupting influ- 
ence in political and social life. As long 
as there are two courts in this field there 
can be no inclusive official programme for 
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preventing the commission of offenses. 
Officialdom can always “pass the buck” 
as long as the function is divided. There 
is in life no division of criminals into 
those who commit misdemeanors and 
those who commit felonies. They consti- 
tute together a class with common inter- 
ests. Though the professional criminal 
may avoid minor infractions as beneath 
his dignity, nearly every person who is 
guilty of lesser offenses is capable of devel- 
oping suddenly into a dangerous criminal. 
Probably most homicides are committed 
by those who have previously figured only 
in the petty offender class. The bigger 
operators usually avoid the “raw stuff.” 

One of the big factors in criminal 
prosecutions is the complaining witness. 
Though presumably a law-abiding citizen, 
for whom the courts and machinery of 
the law exist, we make his position in our 
perverted system as difficult as possible. 
We subject him and the other people’s 
witnesses to costly and wearing delays. 
In some places it is dangerous as well as 
odious to be a witness for the state. Often 
a*long series of appearances, each with 
its waste of time and possible indignities, 
is imposed upon the people’s witnesses. 
They may be summoned before the magis- 
trate at the preliminary examination, 
later at the grand jury hearing, and finally 
in the criminal court. Often they are 
subject at every stage to insidious tempta- _ 
tions to get out of the whole miserable 
affair as cheaply as possible. Nobody 
wants to be a complaining witness a 
second time. The continuances which 
wear out his patience benefit the accused, 
who is often out on bail and may be con- 
tinuing his depredations on society. 

In most of our cities this disjointed and 
nerveless judicial system is the weakest 
part of the machinery of government. 
Our cities have made gratifying progress 
in other fields in the past two decades 
and can look upon present attainments 
with some degree of complacency. The 
only really vital step that still remains 
to be taken to improve city government 
and control the crime situation is to 
create a real criminal court. 
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There is such need for unifying all the 
courts of a community that it may be said 
that the ideal criminal court would be 
merely a department of a single inclusive 
metropolitan court. That would permit of 
the utilization in the criminal field of the 
most effective judges in the entire organi- 
zation and would afford added opportunity 
for minimizing the evils of the least effi- 
cient. But the creation of a unified crim- 
inal court is likely to be accomplished in 
certain cities as an intermediate stage. 
Let us consider what opportunities such 
a court would have to make a record of 
achievement. 

Make One Court Responsible 


In the first place such a court would 
be the only court in the locality having 
responsibility in the criminal field. Its 
judges would all have equal and complete 
jurisdiction in criminal and quasi-crim- 
inal cases. It would necessarily have a 
presiding judge with power to control its 
calendars and to assign associate judges 
to special branches. It would be required 
to collect and publish complete statistics. 
Its judges would hold meetings at least 
once a month to discuss policies and 
methods of administration. 

Such a court would begin with as much 
specialization as has been common. One 
judge would be assigned to cases arising 
under city ordinances in which arrests 
and bail are seldom needed. One or more 
would specialize in preliminary examina- 
tions in cases of felony to be tried subse- 
quently, if at ali, by other judges of the 
court, selected for their ability in jury 
trials so that records may be made which 
will stand in the appellate court. Prob- 
ably further specialization would immedi- 
ately be adopted. ‘lo create a special 
branch the presiding judge would need 
only to order that cases of a certain kind 
should be segregated and assign to them 
a judge chosen for his special experience 
or personal fitness. 

One of the most insistent needs is for 
a branch specializing in the cases of boys 
who are too old for the juvenile court. 
It should take all boys regardless of the 
nature of their offenses. The years be- 


tween sixteen and twenty-two are the 
critical years in the boy’s life. It is then 
that he grows out of the discipline of the 
home and the school and is expected to 
make his way in a fiercely competitive 
world. It is then, before his powers of 
inhibition are developed, that he is sub- 
ject to the greatest inner stresses, that 
desire is most keen and _ temptation 
strongest. The half grown man needs 
special consideration in the court system 
even more than the child. First offenses 
of felony are usually committed by a 
minor. ‘The instability of youth, which 
makes it most subject to temptation, also 
makes it most amenable to encouragement. 
The impulses are ready to react to good 
as well as evil influences. The criminal 
court in one city, by sending boys charged 
with felony to country homes, made a 
record over a period of four years of sav- 
ing ninety-seven per cent. from the second 
offense. This intelligent system of admin- 
istration saved the community in this brief 
period from hundreds of crimes and scores 
of professional criminals. 

Similarly there should be also a segre- 
gation of the cases of girls and women, 
and an opportunity for applying a policy 
especially to the cases of prostitution. This 
field should react favorably to sensible 
and consistent treatment. Some of our 
most glaring blunders in these cases at 
least would disappear if a single judge, 
answerable to his colleagues in a measure, 
were made responsible. 

There would almost necessarily be a 
special branch for receiving the cases in 
which non-support, desertion and con- 
tributing to the delinquency of minors 
are charged. This domestic relations or 
family court should ideally have also the 
divorce cases, but in the strictly criminal 
field it can accomplish wonders, as has 
been amply demonstrated. 

The opportunity for speedily establish- 
ing additional branches for special pur- 
poses would in time add a great deal to 
our limited experience in enforcing law. 
Where traffic laws are difficult to enforce 
—and they usually are, owing to the 
influence of the offenders—there should 
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be one branch especially for these cases, 
so that a single judge would become re- 
sponsible for protecting life on the high- 
ways. If bootlegging is prevalent, and it 
now threatens to be one of our most 
prolific sources of crime for a few years 
at least, there should be a judge special- 
izing in this field in order that expertness 
may be attained, that there be a policy 
and consistency in the application of the 
law to such cases. 

It is not more law that we need, on 
most subjects, but more expertness and 
more concentrated responsibility in its 
enforcement. Let every offender realize 
that he faces in his judge the represen- 
tative of a strong and self-respecting court. 
Let every judge feel that he is responsible 
for a definite part of the enforcement of 
the law. 

There may easily be more special 
branches than there are judges, in a city 
of half a million or less, for in some 
branches half of each day, or one or two 
days a week, will suffice. 

The presiding judge may take personal 
charge of the important duty of issuing 
warrants or may hold himself in readiness 
to fill in wherever needed. The unified 
criminal court should have entire control 
of the probation force, which can be indef- 
initely augmented through volunteer 
services. 

The new court will not be willing to 
blunder along without a psychopathic 
laboratory, for its principal aim will be 
to prevent recidivism. Recent studies of 
the inmates of prisons in several states 
have revealed the high percentage of de- 
fectives among criminals. An experienced 
judge will often suspect defectiveness 
from the appearance and conduct of the 
accused and will even become adept in 
picking out the more marked cases, but 
without the aid of a psychopathologist he 
will be guessing as to both qualitative and 
quantitative factors. Unless he knows the 
kind of individual at bar he cannot select 
the most effective form of sentence from 
the variety now open to his choice. 

It is now established that our correc- 
tional institutions, though wisely con- 
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ceived, have largely failed because they 
have received indiscriminately three 
classes who should never be permitted to 
live together, namely: the normal, the 
feeble-minded and those afflicted with de- 
fects of the affective centers. The normal 
are capable of reforming—of reacting to 
corrective and educational treatment. The 
feeble-minded need more than anything 
else a protective environment. The third 
class, those affected with dementia praecox, 
constitute the great problem. Though 
frequently bright and likeable, they can 
never be depended upon. ‘They corrupt 
the other two classes to such a degree that 
segregation is necessary. They bring 
parole and probation into disrepute. The 
doubly unfortunate, who are feeble-minded 
on both the intelligence and affective 
sides, are certain to defeat all efforts for 
genuine reform. They should be always 
under observation. It is this class that is 
responsible for the particularly crass and 
brutal crimes for the prevention of which 
our existing system of courts and prisons 
has proved wholly and frankly unfit. 
Now consider such a court, which should 
be no very distant ideal, in its external 
relations. It has a workable organization, 
a single responsibility to the community, 
and hence a chance to succeed. It will 
hold the prosecutor’s office and the police 
to a sensible standard. The act creating 
the Municipal Court of Chicago made 
every policeman of the city ex officio a 
bailiff. The court soon discovered a prac- 
tice among police captains of serving or 
not serving warrants according to their 
personal views. Warrants for the capture 
of gambling devices were pigeon-holed 
until the owners had time for concealment. 
The Chief Justice of the court called in 
the offending captain, who insisted on his 
right to do as he pleased in his own field. 
Then the Chief Justice read the law to 
him, instituted a warrant record, and 
threatened to hold him, or his chief, or 
any patrolman, in contempt of court if 
warrants were not served promptly. This 
firm stand.at the outset made the entire 
police force a dependable arm of the court 
and relieved the force of much of the 
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vicious influence exerted by criminals with 
money and political pull. There would 
be small chance for friction between such 
a court and the prosecutor or the police 
chief. They would work in harmony, and 
for the first time the community would 
have energy, resourcefulness and experi- 
ence allied in its fight against crime. 

The unified criminal court would also 
get along better in its relations with the 
appellate courts, for its important trials 
would be presided over by judges most 
capable of avoiding error. Scandals in 
this field would disappear. 


Police Court Scandal 


The only argument that has been offered 
in opposition to the projected court is that 
the work of conducting police branches is 
inherently degrading, so that the type of 
lawyer needed for judge would refuse to 
serve in a court which might impose this 
invidious work on him, and in consequence 
the entire court would sink to the level of 
the present police courts. The criticism 
deserves consideration. In the first place 
it must be observed that police branches 
under the new régime would be entirely 
unlike those which are now so odoriferous. 
With the morals cases, ordinance cases, 
domestic relations cases and possibly other 
special classes, winnowed out for special 
treatment, the police court as we have 
known it would practically disappear. 
Except in a few of the largest cities there 
would be no reason for maintaining courts 
except at the central criminal court build- 
ing. The miscellaneous misdemeanants 
could be taken care of by a single judge, 
usually in a half day session. There would 
be no occasion for the “case a minute” 
routine which disgraces many police 
courts. The court would strive for the 
prevention of subsequent offenses and to 
this end each individual offender would 
be studied and given the special. treatment 
indicated, just as is now done in the juve- 
nile courts of the country. 

It is the judge that makes the court 
and a serious disposition toward what 
have been looked upon as petty offenses, 
but which in reality constitute the seed- 
bed of crime, would completely alter the 
situation. The new system has no place 
for the noxious police court of this period 
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and it would disappear. All the judges 
of the court would participate in the re- 
sponsibility of preventing crime and would 
share in the honor of achievements 
attained. 

Such a court in the average city could, 
it is believed, reduce crime of all kinds 
about fifty per cent. in the first two or 
three years, and in five years could reduce 
it to less than one-third of what it has 
been. Incidentally, whichever of our 
cities makes the experiment first will 
benefit most speedily, for a good share of 
its criminal population will shift to other 
centers. Any degree of success in this 
field means protection to the public, a 
saving of property values, and the rescu- 
ing of youth from its greatest peril. It 
means also the breaking down of the semi- 
organized world of vice and crime which 
tends so strongly to corrupt our police and 
lesser administrative officials. It would 
largely relieve the strain on our system 
of criminal procedure, which is funda- 
mentally secured by constitutions and 
unchangeable habits of thought. It would 
in large measure wipe out the disgrace of 
the “shyster” criminal lawyer and so 
confer the greatest benefit upon the legal 
profession. The bond shark would disap- 
pear in short order. 

At the beginning there would be no 
reduction of the machinery of punishment 
and correction. Additional institutions 
might be needed. But in a few years this 
field would experience relief and in time 
would have less volume of cases and tend 
to become self-supporting. 

One of the greatest opportunities within 
reach lies in affording scope for the 
abundant volunteer work of individuals 
and social organizations already interested 
in crime reduction. A responsible court 
would discover numerous ways of utilizing 
these great social forces. It would have 
numberless coadjutors who only need in- 
telligent official leadership to become of 
the highest value. The entire community 
would take an interest in a determined 
campaign against crime and would rejoice 
in every gain recorded, so that the crim- 
inal court judges would soon become the 
most conspicuous local officials for their 
civic worth, instead of for their conspic- 
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uous shortcomings, as is now too often 
the case. 


Why We Have Crime 


Not many years ago we were despondent 
of city government generally. In fifteen 
years there has been a revolution in the 
executive and legislative branches. Re- 
garding the judicial work which is essen- 
tially urban in character there is no 
sufficient reason either for despair nor for 
acceptance of the various explanations for 
our national weakness. It is true that no 
substantial progress has been made not- 
withstanding the adoption of the inde- 
terminate sentences, paroles, probation 
and prison reform. Our correctional insti- 
tutions reform only a small proportion 
of their inmates—or victims, they might 
be called, for many of them learn crime 
in the “reformatory.” Our prisons grow 
as rapidly at least as our urban popula- 
tions. Our courts yield practically no data 
for constructive programmes. Burglary 
and automobile thieving are fairly suc- 
cessful occupations in many of our cities. 
With respect to hold-ups there is no com- 
parison with foreign cities, for we monop- 
olize this picturesque branch of crime. We 
are heartily shamed by any comparison of 
homicide statistics with those of civilized 
or semi-civilized countries. 

It is no excuse that ours is a young 
nation. Our political institutions are, on 
the whole, as mature as those of other 
nations with which comparisons are made. 
Our cities are not newer than many of 
the safe and orderly cities of other indus- 
trial nations. That newness is no excuse 
is clearly proved by the fact that most of 
our Rocky Mountain and west coast cities 
have better records than those in the cen- 
tral West and East. We have no warrant 
for excusing ourselves on the ground of 
newness. Nor do free institutions imply 
lawlessness, as is demonstrated by Norway, 
a country which is practically without 
crime. Nor diverse racial strains, as is 
proved by Switzerland. 

Some slight justification for criminal 
conditions may seem to be found in the 
hordes of immigrants in certain cities. 
But Cleveland had the highest percentage 


of foreign-born and children of foreign- 
born in the 1910 census, and yet Cleve- 
land is in advance of most cities in crime 
prevention. These foreign-born people 
are even more susceptible to environ- 
mental influences than our native stock, 
and where they react badly the blame rests 
on the environment. If it had not been 
for the strong arm of the federal govern- 
ment we would have suffered a complete 
collapse in a number of cities in 1917 and 
1918. Where English law and adminis- 
tration prevail a large majority of alien 
people become law abiding. Our immi- 
grant populations are more the victims 
than the instigators of our bad criminal 
conditions. To blame them is‘ to confuse 
cause and effect. 

The fact is that control of crime is 
nine-tenths an administrative problem, 
rather than a procedural, legalistic or 
legislative problem. Administration calls 
for adequate machinery, and if archaic 
machinery stands in the way of progress 
it should be east into oblivion. 

Harley. 


Two Meanings for ‘‘Ideal”’ 


The word “ideal” is used with regard to 
reform subjects in two senses. By the 
reformer (a hackneyed term and with a 
content almost of reproach) it is used to 
designate the ultimate, desired goal in the 
evolution of-some social condition. By 
the practical man who has not been able 
to study the matter in all its phases and 
connections the word “ideal” is used to 
indicate the impossible, the unachievable ; 
the reason why reforms progress so slowly 
is that the average legislator and the aver- 
age voter look upon the “reformer” as a 
man without practical ideals and upon his 
ideals as Utopian and unworkable.— _ 
Henry W. Jessup, J. D. 


Preserve Your Files 
Members of the American Judicature 
Society who have not already done so 
should order a binder from the office of 
publication. Price, fifty cents, postage 
prepaid. Back numbers of the JourNaL 
can still be supplied. 


Efficient Local Courts 


A Simple Plan to Give Real Justice to the People Who Live Out- 
Side the Large Cities—Restoring Dignity and Usefulness 
to the Local Magistrate 


Our judicial system hardly makes a 
pretense of affording good service to the 
greatest number of litigants. The courts 
frequented by persons whose claims in- 
volve small amounts are seldom considered 
in respect to reform of judicial procedure. 
Lawyers are little concerned with the con- 
duct of inferior courts. No considerable 
part of their income is derived from this 
source. Practice in them is limited to 
young lawyers eager for experience but 
willing to give up this “chicken-feed” 
business as soon as their situation per- 
mits. 
This is a principal reason why these 
popular tribunals escape serious criticism. 
It is easier to make a joke of them. The 
few serious opinions voiced are pro- 
foundly skeptical. Here and there are 
found capable magistrates and judges and 
the belief prevails that inferior courts can 
never be better except as they chance 
from time to time to obtain the services 
of judges who combine knowledge of the 
law with energy, courage and tact. Such 
instances are purely fortuitous. A common 
idea of representative institutions is that 
they can be expected to do no more than 
represent the meanest ideals of the com- 
munity. 

Here seems to be the real trouble; that 
we have not thought of shaping a system 
that would attract to this arduous service 
exceptional qualities, the best that the 
community possesses. We most lack an 
ideal of what a local court of limited juris- 
diction may become, notwithstanding the 
fact that certain other countries have 
solved the problem. It is true that we 
have a healthy movement looking to the 
reformation or effacement of the petty 


*An article contributed to the September, 
1917, Number of the Annals by Herbert Har- 
ley. Reprinted by permission of the American 
Academy of Political and Social Science. 
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tribunal in the large city, where it has 
been corrupt as well as incapable, but in 
rural districts the problems of inferior 
jurisdiction will persist. 

More than half of the people of the 
United States live in counties that are 
Classified as rural or semi-rural. In num- 
ber of causes and in number of litigants 
these lesser courts will always exceed 
the more formal and dignified courts of 
full trial jurisdiction. Failure in this 
field of judicial administration is a dis- 
grace as well as an economic burden. Our 
civilization is weak and pretentious until 
it finds a way. to dispense real justice for 
the largest class of suitors in the country. 
Success cannot be left to depend upon 
remote contingencies. The county is the 
natural political unit for the structure 
of local courts. There are few counties so 
sparsely settled as to afford insufficient 
scope for a real judge. Such counties 
can be linked to others for administrative 
purposes. And there are comparatively 
few with populations large enough to make 
this an urban problem. 

Our present inferior court systems ex- 
emplify our powerful inclination toward 
decentralization. They are courts of and 
for the people living in town and country. 
This is an inevitable and not unreasonable 
condition. The fact that they are demo- 
cratic is no valid excuse for inefficiency. 
It is an unfriendly idea of democracy 
which excludes efficient service. Democ- 
racy, like every other ideal, must justify 
itself by its works. 

The J. P. a Fossil 

In nearly every state the lowest of our 
judicial hierarchy is the justice of the 
peace. Among people of high capacity 
for self-government this office has de- 
generated until it possesses no dignity and 
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no reward. The occasional capable justice 
cannot offset. the prevalent Dogberry type 
and his dependence upon fees tends power- 
fully to undermine his integrity. Having 
little or no supervision the office is de- 
prived of the expert guidance which might 
improve its quality. There is as much 
good material in the average community 
for public service of this kind as ever; 
but we have created an environment which 
effectually excludes wisdom, talent and 
pride of service. 

In many of the states*there is also a 
County Court presided over by a lawyer- 
judge and serving the people of the largest 
town fairly well in respect to small causes. 
Where there is no County Court it is cus- 
tomary to establish in the larger towns 
special courts so that tolerable service is 
afforded residents of these favored lo- 
calities. 

Here exists the material for the con- 
struction of an ideal machine for adminis- 
tering justice in the average county. Let 
there first be one County Court having 
jurisdiction to a certain amount through- 
out the county. In most counties one 
county court judge would suffice. This 
one county judge should have such powers 
as would permit of holding him respon- 
sible for the administration of justice up 
to the limit of jurisdiction conferred upon 
his court. 

In counties not exceeding forty thou- 
sand population one judge could take 
care of all civil causes involving not more 
than $500 and all criminal causes of the 
grade of misdemeanor. If he is given also 
all non-contested probate matters the 
establishment of the proposed system 
would nowhere add a cent to public expen- 
ditures and in many counties would effect 
a considerable saving. 

The county judge should be empowered 
to hold court anywhere in his county, tak- 
ing justice to remote parts, rather than 
requiring numerous parties and witnesses 
to travel a considerable distance. His 
court should always be open at the county 
seat, or most populous town in the county, 
but there should be regular days, weekly 


or monthly, for holding court in lesser 
centers. 

This simple and flexible system will pro- 
vide for nearly all of the civil causes. 
But it will be found desirable to have 
branches of the County Court, or deputies 
of the county court judge, at convenient 
points in the rural districts for speedy 
action when criminal process is applied 
for. The justice of the peace, properly 
adapted to this function, may well serve 
as deputy judge. The fact that he is a 
layman will be no objection because he 
will be guided by his responsible superior. 
An authorized stipend should take the 
place of random fees. 

District Magistrates 

To avoid confusion let us call this re- 
formed justice a district magistrate. There 
is no need for providing such an officer 
for every township or supervisor district. 
The number of magistrates should be 
adapted to needs. A number from six to 
ten would be enough for most counties. 
The county should be districted to give 
a proper area and population to each. In 
most cases the district could include a 
village conveniently reached by every in- 
habitant of the district. 

The method of selecting these mag- 
istrates is of first importance. They 
should be county officials and, since they 
are to serve with the county judge and 
under his supervision, he should have a 
voice in their selection. At the same time 
it may be well to protect the judge from 
undue solicitation. A happy compromise 
seems to be reached in the proposal that 
the magistrates should be appointed by the 
county board with the consent of the coun- 
ty judge. Tenure should be for good be- 
havior or until the county board and coun- 
ty judge concur in retiring them. Com- 
pensation should be in accordinge with 
the volume of business done. Very good 
services could be obtained in many places 
for $100 a year and probably $500 would 
suffice for those most frequently called 
upon. 

The jurisdiction of the magistrates 
should be most elastic. The idea is to 
encourage the use of these local Solomons 
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as long as they please their constituents 
and to permit of passing over their heads 
whenever distrust is evidenced. They 
might well be empowered to decide any 
civil suit within the county court puris- 
diction when all parties wish them to do 
so. They should be permitted to function 
in all matters expressly assigned to them 
by their superior. Finally the county judge 
should have power to remove any matter 
from them for his own consideration at 
any time before judgment is rendered, 
and to grant a new trial at his discretion. 

As to issuing warrants it is presumed 
that they would act under instructions 
of the county judge whenever his coun- 


sel is available and according to rules laid. 


down by him at other times. They should 
have power to try in cases of misdemeanor 
with the consent of the accused and of the 
county judge. 

Use of the Jury 

It is presumed that magistrates will not 
impanel juries. The farce of the jury 
trial presided over by the lay judge must 
be abolished. Unde? a responsible sys- 
tem there would be fewer jury trials, and 
such as are demanded should be conducted 
by the county judge at one of the regularly 
appointed places for holding county court 
trials. A jury of six is large enough for 
such a jurisdiction, and if the judge is 
not permitted to express his opinion of 
the evidence, a verdict should be per- 
mitted by five jurors. 

Now we have projected a simple, eco- 
nomical responsible local court system 
adaptable to the great majority of coun- 
ties. It utilizes existing agencies with a 
minimum of departure from current prac- 
tice. It is easy to picture its operation 
in the typical county where there are tele- 
phones and reasonably good facilities for 
travel. Every inhabitant of such a county 
would have an arm of the court within an 
hour’s travel from his doorstep. The en- 
tire system would be managed by one 
responsible judge, easily the most impor- 
tant and dignified official in the county. 
Every litigant would have his choice be- 
tween his home magistrate and the county 
judge and this arrangement alone would 


go far to obviate the heart-burning, the 
vindictiveness and the feud-quality of local 
litigation. Litigation would be economical 
and at the same time would possess that 
quality of satisfaction and finality which 
is to be sought above all else. There would 
be few appeals and these could be heard 
by the circuit judge on a record made up 
by the County Court, obviating our present 
foolish but necessary plan of trying all 
such appeal cases de novo. 

In counties having more than forty 
thousand population there could be an 
associate county judge, answerable in a 
ministerial way to the senior county judge. 
In counties not too populous these two 
judges could fill the field so well as to 
leave room for only a few lay assistants. 
Specialization could raise the efficiency of 
each of these judges to one hundred per 
cent. One could sit most of the time at 
the largest town while the other went 
about the county on circuit, or they could 
specialize on civil and criminal calendars. 
The need for special economy in certain 
causes, expressed by the creation of the 
Small Debtors’ Courts in Kansas and 
Oregon, would be met without any special 
machinery. The system would be flexible 
enough to keep abreast of social demands 
without special enactment. One clerk 
would suffice for the entire county system 
and he should be the clerk of the Circuit 
Court. Each district magistrate would 
be a deputy clerk for his district. A 
deputy sheriff in each district, paid by 
fees, and a special deputy sheriff to accom- 
pany the county judge on circuit, would 
obviate the need for local constables and 
insure responsibility in the executive arm 


of the court. 
Method of Selection 


This essentially local and democratic 
system can retain popular selection with 
prospects of high success. The county 
is a wieldy district from the short ballot 
standpoint. All the voters of a county 
are fairly well informed of the reputation 
and general qualifications of the local bar. 
The office of judge would be a conspicuous 
one. A non-partisan ballot for nomina- 
tion and election would work well in so 
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small a constituency. The term should 
be for a reasonable period of years. If any 
improvement is sought in methods of elec- 
tion it should be by permitting the judge, 
at the end of his term, to “run on his 
record.” Under this plan the voters 
would vote yes or no on the question of 
re-electing him. This would insure re- 
election unless there were substantial rea- 
sons for retiring the judge, and this is as 
it should be. Judges must be independent 
and this implies freedom from undue 
menace. The common method of electing 
judges injects into the mind of the judge 
in numerous causes that very personal 
interest which is most rightly condemned 
as incidental to the judicial recall. The 
public must give judges reasonable assur- 
ance of continued service if it 1s to com- 
pete successfully with the rewards of pri- 
vate practice. Security of tenure has the 
practical advantage also of making up in 
part for moderate salaries. 

Without departing from our tradition of 
local government it is possible to develop 
certain proposals which would strengthen 
our model County Court. With such courts 
in all or nearly all the counties of a state 
they should be considered as forming to- 
gether a county court division of the state 
judicial system. The county court judges 
should have a state organization and 
should meet once in every year to compare 
methods of administration. They should 
make full judicial and administrative re- 
ports monthly to a supervising judge of 
Ccunty Courts whose duty it would be to 
digest and publish these statistics, to coun- 
sel with county judges regarding their un- 
usual problems, to provide for uniformity 
in administration and reporting, and to 
suggest means for simplifying procedure 
and economizing effort. It might well 
be the duty of the supervising judge to 
visit all counties periodically. 

Complete Unification 

If there were in such a state a thorough 
co-ordination of all judges, such as is 
implied in the newer ideal of a unified state 


court system, the county court division 
could be even more usefully co-ordinated. 
The county judge could be a local master 
for the Circuit Court. He could also 
officiate in the trial of felony cases by 
direction of the circuit judge and so re- 
duce the number of days of jail confine- 
ment for prisoners awaiting trial. 

It may be said finally that any such 
system implies large powers for self-regula- 
tion. This means that the county courts 
should not be tied down to a minutely 
legislated code of procedure. The statutes 
should determine the larger elements of 
procedure and confer power upon the 
county judges in annual assembly to 
amend the schedule of court rules. In 
administrative matters each judge should 
have a free hand subject to supervision by 
any judicial council of the state charged 
with this general responsibility. A judge 
not to be trusted to use common sense in 
the ordinary business of his court cannot 
be trusted to give good results under the 
most rigid and minute of legislated codes. 
Supervision and reponsible personal direc- 
tion should take the place of statutory con- 
trol. No amount of statutory law can 
make an efficient official out of indifferent 
material but it can easily defeat good 
results from capable officials. In the 
judicial field minute and rigid procedure 
only serves to multiply litigation and make 
it a matter of form rather than of sub- 
stance. 

The real check upon abuse of power and 
failures of omission must come from en- 
lightened public opinion. The field of the 
local judiciary is ideally subject to the 
discipline of public opinion when adequate 
power and freedom exist. It has the 
further discipline afforded by the bar and 
that arising from the right of the disap- 
pointed litigant to have a higher court 
pass upon his cause.* 


*Readers are referred to Bulletin VII-A, American 
Judicature Society, for a draft of an act to establish 
a county court system as projected above, and to make 
it a codrdinate part of a unified state court system. 
The only state in which a serious effort has been made 
to improve inferior courts in rural districts is New 
Hampshire. See Laws of 1913, chapter 169. 


Unified Court for Chicesp 


Bill in Illinois Legislature Creates Metropolitan Court of Sixty Judges 
With Ideal Administrative Organization and Responsible 
Judicial Management 


A bill to consolidate the trial courts 
now serving the citizens of Chicago has 
been introduced in the Illinois Legislature 
by Representative G. A. Dahlberg. The 
bill* creates the Metropolitan Court of 
Chicago. It consolidates fourteen judges 
of the Circuit Court of Cook County, 
fourteen judges of the Superior Court of 
Cook County and thirty-one judges of the 
Municipal Court of Chicago in the new 
court, effecting a consolidation which may 
be said to go at least ninety-five per cent. 
of the way toward entire unification of 
the trial judges serving the citizens of 
the municipality. 

A new judgeship is created to provide 
a chief justice of the new court, which 
gives it a total membership of sixty judges. 
The Metropolitan Court is given complete 
trial jurisdiction except as to probate 
matters, the omission being due to a re- 
striction likely to be removed by the con- 
stitutional convention soon to be called. 
The ninety-five per cent. of unification is 
accomplished under the tenth amendment 
to the Illinois constitution, under which 
the Municipal Court of Chicago, the first 
“organized” court, was created. 

The purpose in creating the consoli- 
dated court is to unify judicial responsi- 
bility and to provide an efficiency organi- 
zation so that the vast volume of litigation 
of all kinds may be handled in an orderly 
and economical manner. The act confers 
a large measure of administrative and 
rule-making power. It provides for thor- 
ough organization with simple adminis- 
trative machinery. 

The act gives the court five divisions, 
namely: (1) Chancery, (2) Divorce, Juv- 
enile and Domestic Relations, (3) Civil 
Jury, (4) Civil Non-Jury, (5) Criminal. 
Each division is to have a Presiding 


*H. B. No. 643, 51st General Assembly. 
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Justice, and the five Presiding Justices, 
the Chief Justice and one additional senior 
judge constitute the Judicial Oouncil, on 
which the managerial powers are con- 
ferred. 

This is a simple but entirely effective 
form of organization. When the Judicial 
Council is in session the entire court, with 
all its manifold activities, is adequately 
represented. The various divisions, in 
turn, are headed each by a representative 
of the Council, so that the entire machine 
is welded together, rendered self-conscious 
and enabled to pursue consistent policies 
of administration. 

The act provides that the judges from 
the Circuit and Superior courts are to be 
senior judges, and those from the Mu- 
nicipal Court junior judges, except the 
Chief Justice of the Municipal Court, 
who becomes a Presiding Justice. But 
senior and junior judges all possess equal 
and complete trial jurisdiction, so that 
there is no jurisdictional objection to 
their complete interchangeability. This 
permits of the utilization of every judge 
of the entire force in the capacity for 
which he appears best suited. 

The act provides for meetings of judges 
in divisions and an annual meeting of all 
the judges, also for the regular collection 
and publication of statistics. 

The Chief Justice is the administrative 
head, carrying out the orders of the Judi- 
cial Council, but he is not the unsupported 
and somewhat autocratic administrator 
which has been created by the acts estab- 
lishing the Municipal courts of various 
cities which have served in the last decade 
as experiment stations in judicial admin- 
istration. And it should be noted further 
that the responsibility of the associate 
judges is further enhanced by giving to a 
majority of the senior judges a veto over 
the rulings of the Judicial Council. 


18 JOURNAL 
This bill marks the greatest progress 
in legislative ideals respecting the courts 
which has been achieved in modern times. 
There is some encouragement for advo- 
cates of the basic ideals of unification and 
administrative organization for courts in 
the fact that it was only ten years ago 
that these principles were first formulated 
and stated, and that scarcely twelve years 
have elapsed since the first bold experi- 
ment in this direction was begun. 

The reform of Chicago’s judicial system 
is part of the sweeping programme of 
constructive legislation assumed by Gov. 
Frank O. Lowden. In the Fiftieth Gen- 
eral Assembly (1917) Gov. Lowden se- 
cured as his own measure the greatest 
piece of reform legislation ever enacted 
by an American legislature, the Civil Ad- 
ministration act, which co-ordinated about 
one hundred and twenty-five scattered 
boards, commissions and offices in the 
executive department of the state. This 
great reform is already being copied by 
other legislatures. 

Chicago’s Great Need 

Chicago has dire need of judicial co- 
ordination. Everybody knows that there 
is a terrible waste of energy in trying to 
administer justice through several inde- 
pendent courts, and every student of the 
subject has accepted the plan of unifica- 
tion as the only conceivable way out of 
the difficulty. 

The Municipal Court has accomplished 
some wonderful things in the way of spe- 
cialized branches and simplified proced- 
ure. But it is inherently an inferior 
court and necessarily suffers from this 
fact, and from the fact that it has only 
a portion of the entire work under its 
control, especially in the criminal field, 
in which divided responsibility is princi- 
pally responsible for a deplorable state 
of affairs. The Municipal Court has 
served a great purpose as an experiment 
station. It has shown how economies of 
time and energy can be effected, how team 
work and consistent policies can be ob- 
tained, and it has also shown that partial 
unification is only a step toward a real 
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solution of the city’s entire problem of 
administering justice. 

The article on “The Need for a Crim- 
inal Court” in this number of the JouRNAL 
will suggest how a consolidated court in 
Chicago could grapple with the crime 
problem, never more intense or more 
seemingly hopeless than at present. There 
can be no reasonable doubt that such a 
court as is contemplated by the proposed 
act would tremendously improve the situ- 
ation and would point the way to the 
solution of similar problems throughout 
most of the large cities and states of this 
country. 

Some of the points involved are very 
well brought out in the following editorial 
published May 17 in the Chicago Daily 
News: 

Confusion in the Courts 

Members of the Illinois legislature, who 
are soon to vote on the bill to establish in 
this city a metropolitan court under compe- 
tent unified direction and simplified proced- 
ure, should not miss the significance of the 
object lesson supplied by the present series 
of misunderstandings, charges and counter- 
charges in the Chicago Criminal Court build- 
ing and in other quarters. 

The state’s attorney is at loggerheads with 
some of the judges who have been trying 
criminal cases. He accuses them of ob- 
structing the enforcement of the law and 
the suppression of crime. In his turn he is 
accused of misrepresenting the attitude of 
the judges and seeking to set up a police 
censorship over them. A committee of the 
city council complains that some of the 
judges are abusing the writ of habeas 
corpus and releasing professional crooks on 
technical grounds, thus discouraging the 
police in their efforts to combat crime. One 
judge makes certain rulings, insisting that 
settled doctrines of law dictate them, while 
other judges make opposite rulings under 

the same legal principles. 

It is neither necessary nor possible to 
determine offhand which of the judges will 
be sustained eventually by the Supreme 
Court. Clearly, however, they cannot all be 
right. The trouble is that at present each 
judge is a law unto himself until the high- 
est tribunal makes a ruling that puts an end 
to controversy. For years cross-purposes 
and conflicts of opinion and construction 
have characterized the administration of 
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justice in the trial courts. There has been 
confusion where the need is for unity and 
method. 

Consolidation of the several courts of 
Chicago and modern organization, 
responsible direction, are earnestly advo- 
cated by broadminded lawyers and citizens. 
The metropolitan court bill before the legis- 
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lature provides for such a reorganization of 
our courts. The judges of Chicago ought to 
be the most vigorous supporters of this 
measure. It would save them unseemly 
controversy with the prosecutors or among 
themselves. System would replace chaos. 
The law would be the same for all com- 
plainants and all defendants. 


Family 


A great deal has been said, but very 
little has been authoritatively written 
upon the subject of Domestic Relations 
Courts in this country. So far as I know, 
no such court has yet been successfully es- 
tablished, embodying the jurisdiction and 
powers the advocates of such a court claim 
it should possess. I am not unaware, 
however, that courts under the name of 
Domestic Relations Courts have been es- 
tablished, notably in New York City and 
Cincinnati, and that certain Municipal 
Courts, notably in Chicago, have been 
given jurisdiction in certain family mat- 
ters, but none of these courts, as at present 
organized, have the broad and exclusive 
jurisdiction the advocates of these courts 
demand. There are substantial and funda- 
mental difficulties in the way. These diffi- 
culties strike at the very root of our estab- 
lished judicial system. Nevertheless, there 
is much that has been said that must ap- 
peal to the judgment of all those inter- 
ested in the betterment of our social con- 
ditions. 

It is no doubt true that the causes of 
juvenile delinquency and dependency, de- 
sertion and non-support, pauperism, di- 
vorce and marital dissensions, generally 
speaking, are all interrelated subjects. 
They cannot be treated separately; nor 
will any legislation which seeks so to do 
be wholly successful. All these matters 
can be traced to some defect in the admin- 
istration of the family. This defect in 
most instances is so obscure that it cannot 
always be reached by the ordinary methods 
appointed by law for dealing with domes- 
tic relations. 

*From the Michigan Law Review, Vol. XVII, 


No. 5 (March, 1919). See editorial comment 
on page 3 of this issue. 


Courts 


All social workers now concede that the 
unit of society is not the individual, but 
the family, and that whatever tends to 
undermine the family will crumble and 
destroy the foundations of society and the 
state. As one such worker has said, “the 
family is the mechanism which delivers 
over to the nation the raw material or the 
partially improved material out of which 
the nation must be composed, the adoles- 
cent individual.” 

If there is dissension in the family, if 
there is an absence of sympathy, forbear- 
ance, self-control and the other qualities 
necessary to the development of character, 
if the social reciprocities are not cultivated, 
then the conduct of all members of the 
family is likely to be characterized by anti- 
social acts, not only with the members of 
the family itself, but with the members of 
the community with whom they come in 
contact. 

It is, therefore, apparent that if we are 
to deal with the family effectively and re- 
lieve present distress by ascertaining and 
remedying the causes of disruption and of 
anti-social conduct in general, some court 
or other tribunal must be given power to 
deal with the family as a unit. As our 
laws are now constituted, however, the 
various phases of the family life are con- 
sidered by independent courts whose work 
is in no way inter-related and is conse- 
quently more or less wasteful and barren 
of the results many of our people believe 
ought to be obtained. In this state these 
courts are the Circuit Court, having orig- 
inal and exclusive jurisdiction in divorce 
cases, including the custody of children of 
the parties and the granting of alimony; 
the Juvenile Court, having charge of the 
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delinquent and dependent children of the 
community; the Probate Court, having 
exclusive jurisdiction over the matters of 
estates and the adoption and guardianship 
of children ; and the Criminal Courts, hav- 
ing jurisdiction over various offenses grow- 
ing out of the family relation such as 
adultery, abandonment, failure to support, 
and the like. Exclusive jurisdiction in 
bastardly cases is conferred upon the Cir- 
cuit Court, and marriage licenses are is- 
sued by the county clerk. 

There is no adequate jurisdiction in 
which the responsibility of the parents for 
the delinquency or dependency of their 
children can be effectively treated. Some 
attempt has been made to this end but as 
yet such legislation has failed of its pur- 
pose. The inability of the Juvenile Court 
as at present constituted to reach the fam- 
ily is well understood, although in its 
treatment of the child it has, I believe, 
fully justified itself. Yet it cannot be 
doubted that much of the opposition to the 
Juvenile Court has been because of the 
inquisitorial powers given to the judge of 
that court under the law. 

The only possible solution of the diffi- 
cult and complicated problems involved, 
if they can be solved at all, is to combine 
in one court exclusive jurisdiction to hear 
and determine all matters concerning the 
family growing out of the family rela- 
tions. Such a combination would not only 
prevent the present economic waste, but 
separate the purely sociological questions 
that arise from domestic disturbances from 
those that arise solely in the economic and 
business affairs of the community, giving 
to each class of cases a separate tribunal. 

Any legislation which attempts to deal 
with this subject in any other way than by 
a complete subordination of all domestic 
troubles, whatever their source, to the 
jurisdiction of a single court will, in my 
judgment, prove abortive and unavailing. 
Nor can such a combination be brought 
about except by an amendment to our 
present constitution. The courts, as at 
present organized, have certain exclusive 
constitutional powers. These powers can- 
not be taken away by mere legislation, but 
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only by an amendment to the constitution 
itself, creating and conferring these pow- 
ers upon some other or a new tribunal. To 
shift the responsibility from one tribunal 
to another, as our courts are now consti- 
tuted, will bring us no nearer the solution 
of the problems involved than we were 
before. 

The serious question in this whole mat- 
ter, however, is as to whether we are pre- 
pared to incorporate into our judicial sys- 
tem courts possessing the far-reaching 
powers proposed to be given to the judges 
of family courts. There are serious and 
fundamental objections to the extension of 
the authority of our courts as at present 
constituted. It is perfectly clear from 
what has already been said as to the func- 
tions of such a court that the judge of a 
Domestic Relations Court cannot be con- 
fined in his activities to the narrow limits 
of a strictly judicial officer. In addition, 
he must have large executive and admin- 
istrative powers. The judgments of a 
judicial officer as at present constituted in 
this country are confined to the pleadings 
and to the testimony taken in open court. 
He does not take the initiafWe in any pro- 
ceeding brought before him. His sole duty 
is to determine under the law and the facts 
the questions presented. The judge of a 
family court must have larger powers than 
these. He must be at liberty to investi- 
gate or cause to be investigated every anti- 
social or abnormal act growing out of 
family disturbances. His. duties must 
necessarily be inquisitorial rather than 
accusatory. In this respect he will resem- 
ble more nearly the judge ofa civil law 
court than the judge of a common law 
court. The civil methods of procedure are 
those adopted by the continental countries 
of Europe from the Roman law. The com- 
mon law methods are those originating in 
Kngland and later adopted in this country. 
There are fundamental differences in prin- 
ciple between the two systems. Under the 
civil law methods, the rules of evidence and 
of stare decisis, as we understand and ap- 
ply them, are wholly unknown. The pre- 
siding judge examines witnesses and per- 
forms many of the duties of a prosecuting 
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officer. These powers are not conferred 
upon the judge of a common law court. 
Trained as we are, therefore, in the com- 
mon law methods, the civil methods will 
appear to many of us as not only radical, 
but in many respects inconsistent with our 
notions of the judicial function. But if 
we are to establish family courts we must 
accustom ourselves to the inquisitorial 
methods of the civil law courts. For to 
limit a judge of such a court to the usual 
common law functions will result in use- 
less efforts and vain legislation. 

The courts as now established in this 
country have all the powers in family mat- 
ters that the common law can give them. 
To empower a judge to act on his own 
initiative immediately and without plead- 
ings; to authorize him to become the gen- 
eral supervisor and mentor of the home 
and its several occupants, will be a new 
thing in our jurisprudence. It is appar- 
ent, therefore, that a judge who is given 
these extraordinary powers must be a man 
well versed in the law, of large experience, 
unswerving firmness, broad sympathies, 
and clear, quick and accurate judgments. 
Wanting in any of these elements, his work 
must fail. 

Our people will not submit to tyrannical 
methods unless they are fruitful of good 
results. They will accept and approve any 
scheme that will effectively cleanse the 
Augean stables of domestic strife whereby 
the moral and social standards of the com- 
munity may be lifted to a higher plane; 
but they must first be convinced that such 
a result will follow. 


Assuming, however, that the best inter- 
ests of the community demand the estab- 
lishment of such courts, their jurisdiction 
to make them the effective agents expected 
of them, should at least include: 

1. All divorce and alimony matters ; 

2. All separate maintenance cases ; 

3, All matters pertaining to the adop- 
tion and guardianship of children ; 

4. All matters relating to the care and 


treatment of delinquent and dependent 
children ; 


5. All prosecutions of adults, respon- 
sible for the delinquency or dependency of 
children ; 


6. All cases known as bastardy cases ; 


7. All cases of desertion and non-sup- 
port. 

With such a court with ample provi- 
sions for the prosecution of its work it is 
believed that the whole subject of family 
relations may be effectively covered and 
controlled. At least, it is clear that in no 
other way can the purpose of a family 
court be accomplished, or the ideals of its 
advocates be even approximately fulfilled. 
With adequate probation departments, de- 
partments for investigation, medical and 
other treatment, and the carrying on of 
such scientific and other investigations as 
are essential to get at the root of the dis- 
turbances, and a presiding judge with the 
qualifications I have indicated, a court 
with these powers can no doubt become a 
great force for good in every community. 

Willis B. Perkins, 
Grand Rapids, Mich. 


Texas Bar Thwarted 


The promising movement promoted by 
the Texas State Bar Association, and re- 
ported in this Journal for February, 1919, 
for unifying the judicial system of the 
state through a new judiciary article, met 
with defeat in the House of Representa- 
tives. Something very nearly approach- 
ing unanimity among the members of the 
association had been arrived at after sev- 
eral years of study and discussion. ‘The 
legislature has tinkered with the appellate 


court system of the state frequently, but 
the situation has steadily grown worse. 

In the Texas constitution most of the 
county offices are dealt with in the judi- 
ciary article, and this may explain in part 
the extreme interest displayed by the legis- 
lators. It is impossible to forecast what 
may grow out of this situation. It seems 
clear, however, that the condition will be- 
come even worse before remedial measures 
zan be applied. There will be no eventual 
solution of all the difficulties involved 
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until a very thorough constitutional refor- 
mation is effected. It seems hopeless to 
look to the legislature alone for this con- 
siderable progress. 

The State Bar Association is driven to 
a consideration of its standing among 
legislators. It is probably no exaggeration 
to say that the organized bar of the state 
has less influence upon the legislature, and 
this means particularly the judiciary com- 
mittees composed entirely of lawyers, than 
the steam-fitters’ union or the onion grow- 
ers’ association. It is from the bar that a 


sane and progressive solution of present 
trouble is to be expected, but the first work 
of the association may well be to advance 
its position to the point that its opinions 
will carry some weight with the higlhiy 
pragmatic lawyer-legislator, who at pres- 
ent can snub the bar association with im- 
punity. The legislator is indulgent to- 
ward an association which limits its activ- 
ities to rapturous after-dinner eulogies of 
the Goddess of Justice. But when it pro- 
poses to secure legislation affecting offices, 
it is quite another thing. 


Declaratory Judgments 


Declaratory relief in chancery is afforded 
by the practice in a number of states to 
a limited degree. The proposal to extend 
this procedure to permit of the construc- 
tion generally of contracts, statutes and 
written instruments generally, as a means 
for preventing unnecessary litigation, has 
been very much discussed in the past year 
by some very able writers in American 
law journals. 

Michigan is the first state to react to 
this awakened interest. The legislature 
has recently passed an act conferring this 
jurisdiction. One of the chief supporters 


of the principle is Prof. E. R. Sunderland 
of the University of Michigan Law De- 
partment, and it is probably due to his 
writings and: influence that Michigan has 
taken action in this respect. 

In the schedule of rules contained in 
Bulletin XIV, A. J. S., the subject is 
treated of in Article 14, under the title 
“Declaratory Relief.” It appears here in 
practically identical form with its first 
submission by the Society in Bulletin 
XIII [1913]. Present interest in the 
subject appears to justify the publication 
of the article in the JourNax at this time. 


See. 1. SCOPE. In any action the plaintiff may ask for a declaration of rights, 


either alone or with other relief, in his complaint; and the court may make a 
binding declaration of rights, whether or not consequential relief is or could be 
claimed at the time. 

Compare English Order 25, rule 5, and Codes cited under Section 2. 

declaratory relief: The equity jurisdiction to entertain bills quia timet, to grant 
injunctions, and to decree the cancellations or rectification of written instruments, is 
regularly used in our courts as a means for obtaining a binding declaration of rights or 
construction of a statute or instrument; in some states the codes create a power in the 
courts to construe wills and to direct trustees in the performance of their duties, and 
in many others there is a statutory action to quiet title to real estate which is also a 
form of declaratory action. This Article makes it possible to obtain such a declaration 
or construction in every case where it is necessary and proper for the termination of an 
incipient controversy instead of limiting it as at present. This Article is an adaptation 
of the English Rules, which make it possible for parties to obtain prompt guidance from 
the courts instead of having to sue to rectify errors after their commission. The Eng- 
lish Rules were in turn largely influenced by the practice of Scotland, where it has 
always been possible to bring what is there called an action of declarator, leading to a 
purely declaratory judgment. Under this Article the power is purely discretionary (see 
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Section 4), and the courts may refuse to exercise it. A few English cases will be cited 
to illustrate the scope of the practice. Provision should be made locally in the rules for 
making up trial lists for advancement of causes such as actions for declarations where 
there is substantial conflict on the facts and where the entry of such action in the ordi- 
nary calendars would mean delay which would probably defeat the usefulness of the 
declaration. See, for instance, Article 23, Section 11, as to “Immediate List.” 

The jurisdiction to construe contracts in the English courts has been found 
immensely useful during the last few years, owing to the great number of uncertainties 
arising out of the effect of war on contracts. The first volume of King’s Bench reports 
for 1916 reveals a large number of cases, in which the power to make a declaration was 
most beneficially exercised. To give a few examples: On page 284, in Schaffenius v. 
Goldberg there had been a contract for services of an Englishman for a German resident 
in England. Upon the outbreak of the war the German was interned in England and the 
question arose whether the Englishman was relieved from his contract for personal 
services or not. The German, whose business continued in spite of his internment in 
England, brought an action for a declaration that the contract was not impaired by war 
and the declaration was accordingly made. Here was a case where he could not have 
obtained specific performance, but where the declaration protected his rights. 

Again, at page 439, Capel v. Soulidi, there is a declaration that a charter-party for 
the hire of a ship had not been cancelled by the ship being commandeered by the Greek 
government. 

At page 541, Zinc Corporation v. Hirsch, there is a declaration that a contract by an 
Australian firm to supply their whole output of zinc to a German resident in Germany 
was wholly dissolved by the declaration of war and not merely suspended, so that the 
Australian knew he was free to dispose of his product as he saw fit. 

At page 763, Stevenson v. Aktiengesellschaft, there is an example of a difficulty 
that was very frequent in England. There was a partnership between an Englishman 
resident in England and a German resident in Germany for the manufacture tn England 
of a certain article. The profits from the manufacture of this article in England rose 
materially after the outbreak of the war, and the Englishman desired to know what the 
rights of his German partner were in those war profits. He obtained a declaration that 
the partnership with an alien enemy was completely dissolved upon the outbreak of war 
and that the enemy had no share in profits subsequently earned. This gave the Eng- 
lishman a definite basis upon which to make an accounting of his German partner's 
interest, and upon which he could pay over to the public trustee on behalf of the alien 
enemy a fixed amount, instead of being subject to a litigation at the end of the war. 

At page 811, Distington v. Poessehl, there is another declaration that a contract for 
the entire output of a British subject to a German subject was completely dissolved by 
the outbreak of the war. - 

At page 937, Jager v. Tolme, there is a declaration that a single contract for the 
sale of sugar between an Englishman and a German was completely dissolved by the 
outbreak of war. 

See also the able and instructive articles in favor of adopting the declaratory juris- 
diction in America, by Edson R. Sunderland, in 16 Michigan Law Review 69 (December, 
1917), and by Edwin M. Borchard, in 28 Yale Law Journal (November and Decem- 
ber, 1918). 

with other relief: Such as damages, specific performance, an injunction, or any 
other relief. 

binding declaration: Binding upon all parties who have an opportunity to be heard. 
See Section 6. It has been held that declarations as to future rights would not as a rule 
be made unless a present right depends on the decision, or unless all the parties who in 
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any event will be entitled to the property are of age and before the court. Curtis v. 
Sheffield, 21 Ch. D. 1 (1882). The subject-matter of a declaration is res judicata between 
the parties. 

consequential relief: ‘This does not extend the court’s jurisdiction to matters in 
which it could not grant relief (e. g., those under exclusively Federal jurisdiction) but 
empowers the court to make a declaration where no other relief is asked for or where 
on the facts no substantial relief could be given, for instance before a breach of contract. 

A few cases will illustrate this. Most English leases contain a clause requiring the 
lessor’s consent to sub-let but providing that such consent should not be unreasonably 
withheld. Very frequently a lessor will attempt to impose unreasonable conditions up- 
on giving consent, such as increased rent or a money payment, and the lessee will then 
bring an action asking merely for a declaration that the landlord’s consent is being 
unreasonably withheld. Such a declaration was made in Young v. Ashley Gardens, 
[1903] 2 Ch. 113, C. A., where Cozens-Hardy, L. J., said: “If we refused a declaration 
here the lessee’s property would diminish in value, as his assignee would run the risk 
of being turned out by the lessor. I cannot imagine a more judicious or beneficial exer- 
cise of the jurisdiction to make a declaratory order.” Also in Evans v. Levy, [1910] 1 
Ch. 452, and in West v. Gwynne, [1911] 2 Ch. 1, C. A. In Jenkins v. Price [1907] 2 
Ch. 229, Swinfen Eady, J., made a similar declaration, under the Conveyancing Act, 1892, 
which provides that an unreasonable refusal relieves the lessee of the necessity of 
obtaining consent, and pointed out that while such a refusal releases the restriction, it 
gives the lessee no cause of action against the lessor, so that no “consequential relief” 
could be asked for. 

Frequently a declaration is asked for instead of an injunction, to settle differences 
over the existence of a right of way, or trespasses. In Harrison v. Duke of Rutland, 
[1893] 1 Q. B. 142, C. A., Kay, L. J., said: “It is not unusual to make such a declaration 
without going on to grant an injunction.” In Ankerson v. Connolly, [1906] 2 Ch. 544, a 
declaration was made that an easement of ancient light had been extinguished. In 
Gingell v. Stepney, [1906] 2 K. B. 468, certain hay-sellers obtained a declaration, with- 
out asking for damages, that they were entitled to stand their carts in the old hay mar- 
ket, now Whitechapel High Street, without being moved on by the police. 


Sec. 2. CONSTRUCTION. Any person interested under a deed, will, contract 
or other written instrument, or whose rights are affected by a statute, may bring 
an action to determine any question of construction or validity arising under the 
instrument or statute and for a declaration of his rights or duties thereunder. 


Compare English Order 54 A, rule 1; Ontario Rule 605; Missouri Code, s. 649, 
650; Rodenbeck Act, s. 57; New York Code, s. 2615; California Code, s. 738; Kansas 
Code. s. 618. 

deed: Under many codes a construction of a deed may be obtained in the form of 
an action to quiet title. 

will: See note to Section 5, as to administration of estates. 

contract: See note to Section 3, as to construction before breach. 

written instrument: In Lofthouse v. Ogden, [1913] 3 K. B. 120, Bailhache, J., con- 
strued an award of arbitrators affecting all mine-pits east of a certain line of railway, 
to determine whether or not it included a mine of which the shaft was east of the rail- 
way but the workings were west. 

In Cyclists’ Club v. Hopkinson, 101 L. T. R. 848 (Ch. Div., 1909), the articles of 
incorporation of the Club empowered it to pay salaries to servants but prohibited the 
payment of any bonus, dividend or profit. The club voted a pension to the secretary 
when he retired after many years of service, and, certain members objecting that the 
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articles forbade such a payment, and the Club asked for a construction of the articles on 
this point, which Swinfen Eady, J., made, in favor of the pension. 

affected by a statute: It is believed desirable to make it possible to bring an action 
for the sole and avowed purpose of determining the constitutionality of a statute, 
instead of having to concoct a test case, or wait for one to arise, as is now so often 
done. The American practice under such a rule would have to be developed according 
to the limits of expediency. In Dyson v. Attorney-General, [1912] 1 Ch. 166, C. A., 
Cozens-Hardy, M. R., upheld a declaration made in the K. B. D., to the effect that cer- 
tain demands for information as to income, made by the Revenue Commissioners under 
the Finance Acts on printed forms threatening a penalty for refusal, were ultra vires 
of the Acts; the action was brought by an individual, and the Master of Rolls said: “A 
general declaration is pre-eminently desirable in the circumstances.” The decision was 
followed in Burghes v. Attorney-General, [1912] 1 Ch. 173, C. A. But in the earlier case 
of London Shipowners v. London Docks, [1892] 3 Ch. 242, where a declaration was 
asked as to the invalidity of certain regulations made under a statute, Lindley, L. J., 
held that a private individual is not entitled to a declaration of invalidity of a regulation 


affecting the general public, and that an action for that purpose must be brought by the 
Attorney-General. 


See Sections 7 and 8 of this Article, requiring the Attorney-General to have notice. 


Sec. 3. BEFORE BREACH. A contract may be construed before there has 
been a breach thereof. 


~ Compare Ontario Rule 605. 


before breach: This is a feature of the device which would be found most useful. 
The case of Société Maritime v. Venus S. S. Co., 9 Commercial Cases 289 (K. B. D., 
1904) describes well its character. A contracted with B to load 75,000 tons of ore a year 
on B’s ships, for a period of years. ‘When the contract had still 1% years to run, C 
informed A that B had assigned his contract to C and that C would claim the benefit of it. 
C tendered a ship to be loaded and A refused to load it. A then brought an action for 
declaration that he was not bound to load C’s ships under the contract with B. Chan- 
nell, J., in giving judgment, said: “In reference to a mercantile transaction of this sort 
parties are entitled now to come into the court and say ‘It is important to us in refer- 
ence to this contract, which has a year and a half to run, to know whether we are bound 
by it or not.’ . . . They are not entitled to come and ask a court of law for an opinion 
upon a speculative or academic question; but showing the necessity of a decision upon it. 
I think they are entitled to a declaration as to whether or not the contract is binding 
upon them. They are not bound at their peril to refuse to perform it and then to be lia- 
ble for heavy damages for not performing it for the space of the next year and a half.” 


See. 4. DISCRETIONARY. The court may refuse to exercise the power to 
declare rights and to construe instruments in any case where a decision under it 
would not terminate the uncertainty or controversy which gave rise to the action, 
or in any case where the declaration or construction is not necessary and proper 
at the time under all the circumstances. 


Compare English Order 54 A, rule 4. 

terminate the uncertainty: A good illustration of this is The Manar, [1903] P. 95. 
A, the mortgagee of a ship, took possession of it when B, the mortgagor defaulted in pay- 
ments, and A chartered it for a voyage to France. There the ship was attached by C, 
a creditor of B, in a proceeding in rem in a French court, to which B was not a party. 
A then brought an action in England against B, asking for a declaration that A’s rights 
were superior to C’s, so that A could use the declaration against C in the French pro- 
ceedings. Bucknill, J., refused the declaration, on the ground that no declaration will 
be made where it will not terminate the controversy, or where it is asked against some 
person other than the defendant, or where it is asked for use in another litigation to 
which the defendant is not a party. 

proper at the time: In North Eastern Co. v. Leeds Forge Co., [1906] 1 Cr. 328, 
Joyce, J., laid down the principle that the mere fact that B is supposed to contemplate 
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the bringing of an action against A, or that B may have stated that he has grounds for 
such an action, does not entitle A to institute an action against B to have it declared 
that B has not a good cause of action against A. B cannot be hurried to trial. He is 
entitled to wait until he has collected the necessary evidence, or has made such inquiries 
as he thinks fit, or has obtained the requisite funds, or what not. 

Sec. 5. EXECUTORS, Erc. Any person interested as or through an executor, 
administrator, trustee, guardian or other fiduciary, creditor, devisee, legatee, heir, 
next of kin, or cestui que trust, in the administration of a trust or of the estate 
of a decedent, an infant, a lunatic or an insolvent, may bring an action: 

(1) To ascertain any class of creditors, devisees, legatees, heirs, next of kin 

or others; or 

(2) To direct the executors, administrators or trustees to do or abstain from 

doing any particular act in their fiduciary capacity; or 

(3) To determine any question arising in the administration of the estate or 

trust, including questions of construction. 


Compare English Order 55, rule 3; Ontario Rule 600; New York Code, s. 2615; Cali- 
fornia Code, s. 738. 

administration of a trust, etc.: This is an extension of Section 2 to cover all fidu- 
ciary duties of the nature enumerated, whether founded on a written instrument or not. 

(1) ascertain any class: That is, the number of members composing it and entitled 
to share. Under this heading an English rule requires that any expense incurred in 
ascertaining or identifying any person or class shall be paid from the distributive share 
of that person or class and not from residue. Order 65, Rule 14 B. 


(2) to do or abstain from doing: Under this section executors as well as bene- 
ficiaries could obtain the protection of an order of the court. 


(3) determine any question: Instead of acting at their peril, executors, etc., may 
have questions of difficulty determined in advance. This power is conferred in several 
American codes, of which two are here cited. 

Sec. 6. PARTIES. When declaratory relief is sought, all persons shall be 
made parties who have or claim any interest which would be affected by the declara- 
tion, and no declaration shall, except as otherwise provided in these rules, prejudice 
the rights of persons not parties to the action. 


Compare English Order 55, rule 5; Ontario Rule 601. 
all persons: But under Article 2, Sections 7 and 11, the court may excuse or dis- 
pense with joining any persons whose interest in the specific question is remote. 


See. 7. ATTORNEY-GENERAL. In any action which involves the validity 
of a statute the Attorney-General shall, before judgment entered, be notified by 
the party attacking the statute, and shall be entitled to be heard upon such question. 

entitled to be heard: He has an election whether to be heard as a party plaintiff or 
defendant. It was thought desirable that the Attorney-General should be heard in the 
public interest on any public question such as constitutionality. 

Sec. 8. MUNICIPAL ORDINANCE. In any action which involves the validity 
notified and entitled to be heard; and if the ordinance is alleged to be unconstitu- 
of a municipal ordinance the corresponding municipal legal officer shall be similarly 
tional the Attorney-General shall also be notified and entitled to be heard. 


The Michigan Act 
An Act to Authorize Courts of Record to Make Binding Declaration of Rights. 

The People of the State of Michigan enact: 

Section 1. No action or proceeding in any court of record shall be open to 
objection on the ground that a merely declaratory judgment, decree or order is 
sought thereby, and the court may make binding declarations of rights whether any 
consequential relief is or could be claimed, or not, including the determination, at the 
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instance of anyone claiming to be interested under a deed, will or written instru- 


ment, of any question of construction arising under the instrument and a declara- 
tion of the rights of the parties interested. 


Section 2. Declarations of rights and determinations of questions of con- 
struction, as herein provided for, may be obtained by means of ordinary proceedings 
at law or in equity, or by means of a petition on either the law or equity side of the 
court as the nature of the case may require, and where a declaration of rights is 


the only relief asked, the case may be noticed for early hearing as in the case of 
a motion. 


Section 3. Where further relief based upon a declaration of rights shall become 
necessary or proper after such declaration has been made, application may be made 
by petition to any court having jurisdiction to grant such relief, for an order directed 
to any party or parties whose rights have been determined by such declaration, to 
show cause why such further relief should not be granted forthwith, upon such 
reasonable notice as shall be prescribed by the court in the said order. 


Section 4. When a declaration of rights, or the granting of further relief based 
thereon, shall involve the determination of issues of fact triable by a jury, such 
issues may be submitted to a jury in the form of interrogatories, with such instruc- 
tions by the court as may be proper, whether a general verdict be rendered or re- 
quired or not, and such interrogatories and answers shall constitute a part of the 
record of the case. 


Section 5. Unless the parties shall agree by stipulation as to the allowance 
thereof, costs in proceedings authorized by this act shall be allowed in accordance 
with such special rules as the Supreme Court may make, and in the absence of such 
rules the practice followed in ordinary cases at law or in equity shall be followed 
wherever applicable, and when not applicable, the costs or such part thereof as to the 
court may seem just, in view of the particular circumstances of the case, may be 
awarded to either party. 

Section 6. This act is declared to be remedial, and is to be liberally construed 
and liberally administered with a view of making the courts more serviceable to the 
people. 


Bar Organization 

One of the topics to be discussed at the 
Conference of Delegates from Local Bar 
Associations to be held September 2 at 
New London, Conn., in advance of the 
American Bar Association meeting, is the 
organization of the bar of a state. The 
bar associations have come to represent the 
profession before the public in many res- 
pects and yet they find themselves lacking 
much of the power which is requisite to 
any substantial representation of the pro- 
fession. The non-member constitutes 
about eighty per cent of the profession in 
the average state, and the stay-at-home 


member is usually more than half of the 
total membership each year. 

The Nebraska State Bar Association, 
which has taken the lead in attempting to 
solve this problem, lost its opportunity to 
accept and push a legislative plan this year 
through the “flu” epidemic, which pre- 
vented the holding of its annual meeting 
in the last week of December. When the 
meeting was held, in March, it was too late 
to introduce a bill in the Nebraska legisla- 
ture, and the topic was deferred until a 
more auspicious time. Mr. J. H. Broady, 
of Lincoln, is chairman of the committee 
which has drafted a bill on this subject, 
and can doubtless supply copies of the 
draft to interested persons. 


Expediting Criminal Justice 


In his address as President of the Com- 
monwealth Attorneys’ Association of Ken- 
tucky, Honorable John J. Howe made an 
earnest plea for a practical, scientific, and 
speedy enforcement of criminal law. His 
remarks are so well considered and perti- 
nent that we take pleasure in calling the 
attention of our readers to the following 
paragraphs: 

“From the time when the memory of 
man runneth not to the contrary the 
‘law’s delay’ has been the subject of criti- 
cism and the butt of joke. Many con- 
centrated efforts have been attempted by 
conscientious lawyers to bring about 
such a reformation in the modus oper- 
andi of the courts that justice might, in 
all cases, be truly expedited. No organi- 
zation has been more zealous along these 
lines recently than the American Judica- 
ture Society. 

“John H. Wigmore, Dean of North- 
western University School of Law, in an 
article in the journal of the society, de- 
plores the lack of ‘efficiency’ among the 


bar in seeking judicial justice. He says: 


“There are lawyers on both sides, a trial 
judge, twelve trial jurors, witnesses, an 
Appellate Court, an attorney-general and 
state’s attorney, a Supreme Court and legis- 
lators. Comes a botched result; a.piece of 
justice is turned out that is palpably dam- 
aged goods; nobody can use it; time, labor, 
and materials were wasted. In an efficient 
commercial house this cannot happen often. 
Sooner or later in the system there is a su- 
perintendent, who finds out what is the 
source of such defective results, and takes 
measures (after various experiments and 
inquiries, of course) to prevent such in- 
tolerable occurrences which mar the repute 
and undermine the patronage of the house. 

“But in our justice system, what hap- 
pens? Lawyers, trial judge, jury, Appellate 
Court, attorney-general, Supreme Court, leg- 
islators—has any one of them the power and 
the duty to inquire into the botch and see 
that something is done to guard against 
repetition? No, not one of them. Each one 
has done his conscientious, industrious part 
somewhere along thé line; but he had to 
stop when his own little part was done. Each 
lawyer pleaded, each witness testified, the 
jury voted, the trial judge ruled, the Appel- 


late Court reversed, the Supreme Court re- 
versed the Appellate Court, and possibly, 
some while back, the legislature had passed 
a statute. But when, in spite of the contribu- 
tions of each one, the net result of the whole 
case is a botch, a palpable, unmistakable, 
useless, wasteful botch, and you or I take it 
up in the printed records and see this, and 
everybody can see it, and everybody realizes 
(parturiunt montes, nascitur ridiculus mus) 
that the product turned out by judicial jus- 
tice is what the lumberman would call 
“culls,” what happens? Nothing. Who comes 
down from the superintendent’s office and 
finds out what was the matter? Nobody. 
There is no superintendent.’ 

“As an illustration he takes a case 
from the latest Illinois reports. Pressley 
v. Bloomington & N. R. & Light Co. 
271 Ill. 622, 111 N. E. 511, 12 N. C. C. 
A. 1038 (Feb. 16, 1916). ‘This bit of 
justice’s culls goes back over eight years, 
and the end is not yet, either. The man 
was killed on October 6, 1907. There 
have been four trials in the Circuit Court, 
and the judgment has once more been 
reversed and the cause remanded for 
still another trial’ A history of the case 
is then given, the errors in the various 
trials emphasized, ete. Dean Wigmore 
then animadverts: 

“‘*Whether the standard of efficiency be 
the industrial one of a modern department 
store, or the ideal one of Plato’s Republic, 
such a result measures into the culls’ class 
by any standard, and should cause us to 
reflect seriously on our system.’ ... 

“Along these lines Judge Christianson, 
of the North Dakota Supreme Court, in 
State v. Webb, 36 N. D. 235, 162 N. W. 
358, in affirming conviction, had this to 
say: 
big criminal trial is not a game of wits 
between opposing counsel, to be played ac- 
cording to certain technical rules, with the 
judge acting as umpire. It is a solemn judi- 
cial proceeding, to ascertain the guilt or 
innocence of a person accused of crime. 
Rules of criminal procedure were not formu- 
lated to enable criminals to escape punish- 
ment. They were formulated to aid the 
courts in properly dispensing justice in crim- 
inal causes. They are intended on the one 
hand to safeguard the rights of the accused, 
to the end that no innocent person may be 


AMERICAN JUDICATURE SOCIETY 29 


convicted of crime, and they are intended 
on the other hand to enable the state to 
bring those guilty of crime to the bar of 
justice. A person accused of crime is enti- 
tled to a fair trial in accordance with the 
principles enunciated in the Constitution and 
the laws of this state. This right is self- 
evident. But it is equally self-evident that 
civilized society as now constituted cannot 
long exist unless the state can enforce its 
laws against wrongdoers. The rules of crim- 
inal procedure should be construed to effect 
the purposes for which they were intendea, 
and not to defeat them. The test is not 
whether certain legal formulas have been lit- 
erally complied with, but whether anything 
has been done or left undone which preju- 
dices the substantial rights of the accused. 
If a substantial right has been prejudiced, a 
new trial should be had. If not, it is equall¥ 
the duty of an appellate court to affirm a 
conviction.’ . . .” 


“The press, ‘yellow’ as it often is, and 
playing n form, will make first-page copy 
out of the story of any murder trial and, 
especially where happy homes have been 
ruined, will detail the testimony ad nau- 
seam. The law journals, apparently, 
treat all criminal trials with the silent con- 
tempt that some of them doubtless deserve, 
but the earnest prosecutor is never given 
a résumé of the errors or mistakes made 
in a criminal case until he gets the report 
in the advance sheets. As a great number 
of trials result in acquittals and compara- 
tively few convictions are appealed, the 
prosecutor is not enabled to profit by the 
mistakes of his fellow officials to the ex- 
tent that he might be if greater profes- 
sional publicity were given them. 

“With just criticism being heaped upon 
American criminal courts for the length 
of time necessary for trial, the delay in 
being ready, the sensationalism incident 
thereto, and the heroizing by the public 
of those charged with crime, it is high 
time for us to study methods for fairly 
speeding criminal justice, practically and 
scientifically rather than from the stand- 
points of sociology and philanthropy.”— 
Case and Comment. 


A Delicate Mechanism 
Most of the obvious defects in the ad- 
ministration of our law in the conduct of 
trials, arises out of the necessity of hav- 
ing some theoretically safe “step-down 


transformer” for the jury. Our law 
treats it as the palladium of our liberties 
for all theoretical purposes; and, incon- 
sistently, in practical administration, re- 
gards it as the most easily disarranged 
mechanism in the whole machine, subject 
to be misguided by the slightest departure 
from the established, but frequently ill- 
understood, procedure.—Charles A. Bos- 
ton in “The Abolishment of the Hypothe- 
tical Question,” Medical Times, Vol. 
XLV, No. 6. 


Groundless Fear 

When Oliver Ellsworth fashioned that 
incomparable statute—the Judiciary Act 
of 1789—to give effect to Article III of 
the Constitution, William Maclay of 
Pennsylvania, declared on the floor of the 
United States Senate that it was a vile 
system designed to draw by degrees all 
business into the federal courts, and to 
swallow by degrees the state judiciaries. 
Livermore of New Hampshire, on the 
floor of the House, saw no reason why the 
system had been devised unless intended 
to plague mankind. George Mason of 
Virginia declared that it was so con- 
structed and extended as to absorb and 
destroy the state judiciaries, and Richard 
Henry Lee of the same state predicted 
that the appellate jurisdiction of the Su- 
preme Court would be intolerable in its 
expense, because as the one court could 
only sit in the center between the southern 
and eastern states, each citizen on an 
average would have to travel 150 to 200 
miles to find the court. 

These gloomy prognostics, uttered be- 
fore the actual organization of the court, 
and in the entire absence of experience, 
consisted of hysterical apprehensions. 
The Constitution, it is true, contained im- 
prisoned power, but so gradually has it 
been released, so skillfully has it been 
regulated, so wisely has it been controlled, 
so vigorously has it been enforced, and 
so courageously has it been repressed, 
that instead of a plague, it has proved a 
blessing; the state judiciaries have flour- 
ished without interruption to their growth 
and without violence to their establish- 
ments.—Hampton L. Carson. 
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